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till the latter half of the fifteenth century. Adams on Eject- 
ment, 8. The history of the law of real property contradicts the idea 
that re-entry for several centuries, i. e., till the invention of the 
writ of ejectment, was an unenforceable right, and seems to indi- 
cate that it was enforceable in those early days by such actions as 
a writ of right or a writ of entry. But, as personal actions were 
invented and perfected, the disadvantage of real actions became 
more obvious and they gradually fell into disuse, and, by usage and 
not by law, a personal action, the writ of ejectment, was exclusively 
employed to enforce the right of re-entry— in fact, to recover pos- 
session under any title whatever. The disuse of real actions con- 
tinued till they were finally abolished by 3 and 4 Will. IV. 

From this the deduction must be made that re-entry should be 
enforced by any legal remedy suited to its nature and the needs of 
the times. Summary proceedings were created by statute for the 
purpose of giving to the landlord speedy repossession and enjoy- 
ment of his former estate. Code of Civil Proc. § 2231. All the 
decisions unite in giving to the landlord immediate relief by sum- 
mary proceedings when the leases or grants, providing for re-entry, 
do not use the term specifically but the right is to be inferred from 
the lease as a whole, and though a few cases have decided that the 
right of re-entry, where stipulated for by the specific use of that term, 
cannot be enforced by summary proceedings, Binby v. Casino (1895) 
14 Misc. 346; Kramer v. Amberg (1889) 53 Hun, 427, these 
decisions have been by lower courts, and the question may be 
regarded as adjudicated for the first time in a competent jurisdic- 
tion by a court of last resort in this case of Michaels v. Fishel. 
In defence of the decision the strongest argument advanced 
was that ' ' re-entry " was a highly technical term, capable only of 
the narrow construction, explained heretofore — in other words that 
it belongs to the class which Littleton designates as words of art. 
This is not justified by the text-writers, for they, from the time of 
Coke to the present day, treat re-entry broadly and freely as the 
right of the grantor or lessor to remove the grantee or lessee for 
condition broken, and to "repossess and enjoy" his former estate. 
The action of ejectment, when found better suited to ancient con- 
ditions than the old real actions, was substituted for them, and so 
to-day should yield in turn to summary proceedings, since justice 
and public policy require it and the nature of re-entry does not 
forbid. 



Regulation of Medical Practice Under the Fourteenth 
Amendment. — Recent attempts of the legislature of Ohio to regu- 
late the practice of osteopathy, with a view, perhaps, to its aboli- 
tion, have led to further judicial interpretation of the police power 
of a State under the Fourteenth Amendment. State v. Gravett 
(Ohio, 1 901) 62 N. E. 325. The legislature enacted a law requir- 
ing all paid practitioners of the arts of healing to prove reasonable 



252 COLUMBIA LAW REVIEW. 

qualifications. The production of a diploma from any reputable 
medical school was made sufficient in the case of regular physi- 
cians ; but osteopaths were compelled to hold diplomas from col- 
leges of osteopathy demanding at least a four years' course. Yet 
the statute did not require a knowledge of as many subjects from 
osteopaths as from regular physicians. Nor did any institution of 
osteopathy in the United States offer a course of more than two 
years' duration. 

An indictment under this law was attacked in the courts of 
Ohio on two grounds : (i) It was said to deprive persons of prop- 
erty without due process of law. This contention may be and was 
quickly overruled. On the same point, the United States Supreme 
Court has held that the requirement that physicians shall hold cer- 
tificates showing that they are graduates of reputable medical col- 
leges, or have passed suitable examinations, or have previously 
practiced for ten years continuously within the State is not un- 
constitutional. The State may protect the health of its citizens, if 
the requirement is general and is enforced in the usual way. Dent 
v. West Virginia (1888) 129 U. S. 114. The cases of Cummings v. 
Missouri (1866) 4 Wall. 277, and Ex parte Garland (1866) 4 Wall. 
333, are sometimes cited as opposed to this proposition. They 
may, however, be readily distinguished. They arose under a 
statute depriving the defendants of the right to pursue their occu- 
pations as priest and lawyer respectively, because of previous 
disloyalty to the United States. This test bore no direct relation 
to their abilities to perform their present duties. It was ex post 
facto and came within the meaning of bills of attainder. And it was 
for these reasons that the Missouri statute was declared to deprive 
the defendants of property without due process of law. (2) But 
the Ohio Statute was also attacked, and successfully, on the ground 
that it denied to osteopaths the equal protection of the laws. The 
requirement of four years of study from osteopaths, of whom less 
knowledge was demanded than of regular physicians, showed discrimi- 
nation. While classification is permitted, it must be reasonable. 
Railroad Co. v. Matthews (1898) 174 U. S. 96. The conclusions of 
the court are supported by previous Ohio cases. Slate v. Gardner 
{1898) 58 Ohio St. 599, and cases there cited. While the same 
classifications may have been held both constitutional and uncon- 
stitutional, the principle is not disputed. Williams v. People (1887) 
121 111. 84; State v. Pennoyer (1889) 65 N. H. 113. 

The utility of some recent legislative efforts to suppress osteop- 
athy, vibration, Christian Science, faith cure and other modern 
methods of healing may be seriously questioned. Laws of ap- 
parent approval, if accompanied by covert stabs, defeat themselves 
by their illegality. By seemingly countenancing what they secretly 
attack, they confess a lack of support from public opinion, without 
which no law can be enforced. Where public sentiment warrants 
it, direct prohibition of a practice, together with careful prevention 
of the collection of fees, is probably most successful. If these 
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measures prove ineffective, education, not legislation, is needed. 
The fact should never be forgotten that the persistence of a practice 
may be due to some merit which could be safely preserved under 
proper legal restrictions. 



Conflict of Laws in Negotiable Instruments. — Bills and notes, 
as to questions concerning their validity, are prima facie governed by 
the law of the place of contract, unless it is against the morals or 
policy of the forum to enforce them. But this simple rule is, in some 
jurisdictions, practically eaten up with exceptions. In England its 
preservation is effected by treating the locus contractus as composed 
of the two elements, locus celebrationis and locus solutionis. Dicey, 
Confl. of Laws, with Am. Notes, 726. In America the distinction 
between the law applicable to the validity and that governing the 
performance of negotiable instruments was perhaps first clearly 
announced by Martin, J., in Depauv. Humphreys (1829) 20 Mart. I. 
Judge Story assails this case and refers all contracts, as to their 
validity as well as their performance, to the lex loci solutionis, upon 
common law authority, he contends, and also because it is a sound 
presumption, to which legal effect should be given, that the parties 
contract with reference to that law. Confl. of Laws, § 280. These 
two views, directly in conflict as to questions of validity, often 
have been adopted without discrimination. It is only in recent 
years that the reason for adopting the law of the place of per- 
formance — that the intention of the parties should be effectuated — 
has been applied generally, and the important question in each case 
has become, what was that intention? No doubt, clearly ex- 
pressed, bona fide intention would prevail in nearly all jurisdictions. 
But in most cases the parties have no clear intention upon the sub- 
ject. The question then becomes one of presumption of intention, 
what is necessary to raise or rebut it, and how strong it shall be 
considered. The modern way of stating the principle is said to be: 
' ' The contract, whether as a whole or in part, is governed by the 
law which the parties actually or presumptively intended should 
govern, if the intention was not illegal." Bigelow, Bills and Notes, 
2d ed. 278. A recent case in the House of Lords lays this down 
as the law of England but adds that there is no absolute rule for 
determining the intention. Hamlyn v. Distillery [1894] A. C. 202. 

The courts favor great freedom of contract in respect to inter- 
est: "The parties will be presumed to contract with reference 
to the laws of the State wherein the stipulated rate is lawful, if 
unlawful in the other." Bigelow v. Burnhams (1891) 83 la. 120. 
Why this latitude should be given as to interest charges and refused 
in other questions of validity is not apparent. Aside from matters 
of usury, one line of American cases follows Depau v. Humphreys, 
supra, without reservation. "The nature, obligation, and effect of 
a contract are to be governed by the law of the place of execution. 
* * * That is the law which must be regarded in deciding whether 



